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Introduction

The evolving business climate in Africa is
experiencing rapid growth in cross-border
trade, regional integration and multilateral
alliance. In its many shades, intra-African trade
has become increasingly attractive for regional
and foreign investment — and for good reason.
Cross-border investment allows for significant
exchange of business ideas, expertise and
collaborative economic progress as local
markets increasingly connect with global value
chains.

However, with the swift pace of this
transformation comes considerable complexity
in  commercial relationships and, inevitably,
greater potential for disputes. More business
means more friction — friction which must be
smoothened for the global economy to thrive.
However, weak intra-national justice system,
judicial inefficiency, and enforcement delays
highlight the pressing need for structural reform.
An emerging solution is the presence of regional
trade agreements (RTAs) which are becoming
critical tools for shaping effective, modern, and
harmonized frameworks for business dispute
resolution. The most notable among these is the
African Continental Free Trade Area (AfCFTA),
alongside solutions proffered by sub-regional
blocs like SADC, COMESA, and ECOWAS!
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In this article, we examine how the legal
landscape of business disputes is being
transformed by RTAs and how they redefine
commercial dispute resolution on the continent
along the lines of framework alignment,
enforcement  guidelines and  all-round
efficiency. We shall also assess their limitations,
and proposals for forward improvement.

1. The Rise of Regional Trade Agreements in
Africa

There are over eight officially recognized
Regional Economic Communities (RECs) in
Africa, most of which are aimed at fostering the
African Union’s agenda on broader economic
integration. Arising from (and incidental to) the
RECs and as part of institutional strategy, are the
RTAs which establish crucial institutional
frameworks for resolving inevitable business
disputes — as well as promoting broader
economic cooperation amongst member
states.”

Some of the key trade frameworks and RECs
include:
e African Continental Free Trade Area
(AfCFTA)
e Southern African Development Community
(SADC)

' AfCFTA Secretariat. (2021). Protocol on Rules and Procedures on the Settlement of Disputes.
2 0dumosu-Ayany, 1. (2016). "Dispute Resolution in African Regional Economic Communities.” Law and Development

Review, 9(1), 85-109.
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e Common Market for Eastern and Southern
Africa (COMESA)

e Economic Community of West African States
(ECOWAS)

Central to the formation and operation of these
REC’s are internal frameworks for formal and
informal dispute resolution including through
courts, tribunals or arbitration centers.

2. AfCFTA and the Institutionalization of
Dispute Resolution

The AfCFTA marked a turning point in African
cross-border trade. Signed by 54 member
states on the continent, it is the largest free
trade area in the world and aims at liberalizing
cross-border movement of people, goods and
services as well as increased economic
collaboration - essentially shrinking the
continent into a single market.

"Dispute resolution is not a
peripheral issue; it is fundamental
to the confidence businesses

need in cross-border
transactions.”

— AfCFTA Secretariat (2021)
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Part of the AfCFTA framework is the Protocol on
Rules and Procedures on the Settlement of
Disputes, which is structured similarly to the
World Trade Organization’s Dispute Settlement
Understanding (DSU):® The Protocol creates a
two-tiered dispute resolution system made up
of dispute resolution panels and an Appellate
Body to review decisions of the panels.

Key Features of AfCFTA's Dispute Resolution
System:

e Dispute Settlement Body (DSB): Composed
of representatives of state parties, the DSB
oversees the dispute resolution process;
authorized to establish the Dispute
Settlement Panel (DSP) and an Appellate
Body. It also oversees the implementation of
rulings and recommendations made by the
Panels and Appellate Bodly.

e Panel and Appellate Review: It provides
framework for review of complaints, appeals
on dispute resolution decisions and
implementation of recommendations.

e Enforcement Mechanisms: Member-states
are mandated to comply with the rulings
and recommendations of the DSB.
Consequence of failure to comply within
prescribed timeframe include payment of
compensation, suspension of concessions
and other authorized retaliation.

3 AfCFTA Secretariat. (2021). Protocol on Rules and Procedures on the Settlement of Disputes.
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Institutional trust and legal predictability are
central to the AfCFTA agenda with primary
focus on state-to-state disputes of member
states. The preceding need is amicable
settlement which is why parties must first
engage in 60-day consultations prior to panel
composition. It is typical for the panel to
conclude its proceedings within 5 months with
resulting appeals limited to 90 days. This
addresses historical delay concerns and
ensures that state parties are afforded an
efficient, defined process to resolve commercial
disputes arising from AfCFTA obligations.

3. Sub-Regional Courts and Legal Mechanisms

We review some other sub-regional legal
mechanisms for dispute settlement:

a. ECOWAS Court of Justice

Based in Abuja, Nigeria, the ECOWAS Court of

Justice has jurisdiction over:

e Commercial matters and human rights
disputes involving ECOWAS citizens and
institutions.

e Enforcement of arbitral awards.

¢ Interpretation of ECOWAS community law.

Originally focused on human rights violations,
the jurisdiction of the Court is expanding to

4 ECOWAS Court of Justice. (2023). www.courtecowas.org

5 COMESA Treaty. (Revised 2005). Article 28 - Dispute Settlement.
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include matters of trade compliance with
increasing relevance in commercial dispute
resolution.

b. COMESA Court of Justice

Established in 1994 under Article 7 of the
COMESA Treaty, the COMESA Court of Justice
oversees disputes arising from interpretation of
COMESA trade rules and treaties. Based in
Khartoum, Sudan, it also serves as an appellate
body to review decisions of tribunals on
member-state  disputes,  particularly  in
investments disputes and competition law.
Decisions are binding on all member states.”

c. SADC Tribunal (Suspended)

The SADC Tribunal once played a similar role to
the COMESA Court of Justice, but was
suspended in 2010 following a controversial
ruling involving land rights disputes in
Zimbabwe specifically land-reform policies on
seizure of white-owned farms in the country.®
The suspension highlights the regional
conversation on political limitations in judicial
independence within RECs. However, there have
bbeen recent discussions about its possible
revival signifying a recognition of the need for
dispute resolution frameworks within regional
trade contexts.

® SADC Tribunal - Institute for Human Rights and Development in Africa (IHRDA). https://shorturl.at/jTZxz.
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4. Arbitration and Mediation Under Regional
Trade Frameworks

Most RECs favour and encourage alternative
dispute resolution (ADR), especially arbitration,
for resolution of commercial disputes. A few
examples of ADR institutions on the continent
include:

e Kigali International Arbitration Centre (KIAC)
in Rwanda

e Lagos Court of Arbitration (LCA) in Nigeria.

e Cairo Regional Centre for International
Commercial Arbitration (CRCICA) in Egypt.

These institutions are accompanied by regional
policies and occasionally incorporated directly
or indirectly into regional trade agreements. An
example is Article 28 of the COMESA Treaty
which permits parties to refer treaty disputes to
arbitration under established procedures.’

The role of regional arbitration centers cuts
ACross:

e Enforcement of contracts under regional
treaties.

e Increased speed and neutrality on dispute
settlement relative to national courts.

¢ Increased support for investor-state dispute
resolution frameworks.
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5. Investor-State Dispute Settlement (ISDS)
Provisions

The mechanism of investor-state dispute allows
foreign investors to directly sue states for
alleged treaty breaches. The AfCFTA Investment
Protocol as well as some RECs allow for and
provide investor-state dispute settlement
mechanisms and these disputes are typically
overseen by international arbitration forums
such as the ICSID (International Centre for
Settlement of Investment Disputes) based in
Washington.

However, regional resistance to ISDS
mechanisms has continued to grow with
concerns raised over state sovereignty and
institutional fairness. Recent African treaties
favor “African solutions to African disputes” with
focus on African-based dispute resolution,
either through local courts or regional
arbitration centers.

6. Challenges in the Implementation of
Regional Dispute Mechanisms

RTAs have done the region enormous good and
hold even bigger potential, but several
challenges persist:

7 Kiggundu, E. (2020). The Role of Arbitration in Africa’'s Economic Integration. Journal of African Law, 64(3), 387-405
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a. Enforcement issues

Perhaps the most significant challenge is
enforcement: national courts inconsistently
recognize regional rulings. Worsened by refusal
of some member states to recognize the
supremacy of regional decisions over local
courts as well as failure to domesticate treaty
obligations.

b. Political Interference

Exemplified by the suspension of the SADC
Tribunal, trade dispute settlement faces
significant political risks in the region.® Judicial
independence has historically threatened
political interests on the continent and the
resulting pushback increasingly weakens
regional legal frameworks.

c. Awareness and Accessibility

There is limited awareness of regional dispute
mechanisms amongst many businesses on the
continent especially those with dispute
resolution needs. Most of these businesses also
lack the resources to pursue and maintain
cross-border claims. There is an increasing
need for legal literacy and capacity-building.

d. Fragmentation
The legal climate in the region is heavily

fragmented, what with the inconsistent legal
standards, and overlapping RECs.

8SADC Tribunal. (201). Historical Overview. www.sadc.int.
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Businesses uncertainty navigating overlapping
RECs, underscoring the wurgent need for
harmonized trade and dispute settlement laws
in Africa.

7. The Path Forward: Harmonization, Capacity
Building, and Domestic Integration

To make regional commercial dispute
resolution mechanisms work effectively, several
steps are crucial:

a. Domesticating Regional Instruments

Member states must immediately incorporate
AfCFTA and REC dispute settlement protocols
into their national legal frameworks, ensuring
legitimacy and enforcement.

b. Strengthening Regional Courts

Regional courts suffer from insufficient funding,
lack of political support, and broken operational
independence. These issues must be addressed
in addition to appointing qualified jurists,
digitizing institutional processes, and improving
access to relevant case law.

c. Promoting ADR Across Borders

African businesses need cheaper and quicker
alternatives to litigation.
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A determined effort must be made to
encourage cross-border commercial mediation
and arbitration in addition to simplifying ADR
processes for easy access.

This includes promoting harmonized arbitration
laws such as the OHADA (Organization for the
Harmonization of Business Law in Africa)
Uniform Act on Arbitration (in Francophone
Africa) and similar instruments.®

d. Legal Education and Training

Lawyers, judges, and business leaders need to
be trained in regional trade law and dispute
mechanisms which helps to preserve and
strengthen these systems. This can be achieved
through strategic partnerships with  bar
associations and academic institutions.

® OHADA Uniform Act on Arbitration. (2018).
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Conclusion

Regional trade agreements are reshaping
business dispute resolution in Africa. Through
frameworks such as the AfCFTA and RECs like
ECOWAS and COMESA, businesses now have
access to more predictable, rule-based, and
often quicker mechanisms for resolving
commercial disputes. While challenges remain,
especially around enforcement, political will,
and capacity, there is real progress toward an
integrated, African-led approach to dispute
resolution.”

For businesses, legal practitioners, and
policymakers, understanding and leveraging
these mechanisms is not just strategic but
necessary for sustainable trade and investment
on the continent.

' United Nations Economic Commission for Africa (UNECA). (2022). AfCFTA Implementation Manuall
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